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QUESTIONS PRESENTED

The Seventh Circuit affirmed the denial of quali-
fied immunity to a Green Lake County jail correctional
officer who, respondent alleged, violated Ryan Clark’s
constitutional right to be free from deliberate indiffer-
ence to a substantial risk of suicide after the officer
learned during the jail’s computerized intake assess-
ment that Clark was a maximum suicide risk. The
court of appeals relied on evidence capable of support-
ing findings that the officer knew of the substantial
risk and did nothing to address it, and held that there
was, at the time at issue, a clear right to be free from
deliberate indifference to a substantial risk of suicide.

The petition presents these questions:

(1) Whether the court of appeals properly de-
fined the constitutional right in question.

(2) Whether the court of appeals correctly held
that Johnson v. Jones, 515 U.S. 304 (1995), precluded
review of the district court’s factual determinations on
petitioner’s appeal from the denial of qualified immun-
ity.



1i

TABLE OF CONTENTS

Page
QUESTIONS PRESENTED .....c.ccovvviiiiiiiiiiees 1
TABLE OF CONTENTS .....cooiviiiiiiiriieeeeee, ii
TABLE OF AUTHORITIES.........cccoeeviieii, iii
INTRODUCTION ....covtiiiiiiiiiiiiieeeeeeee e 1
STATEMENT OF THE CASE.......cccceovviiviiiinn. 2
REASONS FOR DENYING THE WRIT.............. 5

I. The petition should be denied because Of-
ficer Walker has misstated the facts upon
which the denial of qualified immunity
was based......ccoovvviiiiiiiiiiii 5

II. Both the district court and the court of ap-
peals scrupulously adhered to this Court’s
PTECEPLS.cuuiiiiiiiiiii e 12

III. The Seventh Circuit correctly analyzed
the limitations of its appellate jurisdiction
under Johnson v. Jones.............ccceeeevunnnnnnn. 18

CONCLUSION.....ccoiiiiiiiiiiiiiiie et 20



1ii

TABLE OF AUTHORITIES

Page
CASES
Anderson v. Liberty Lobby, Inc., 477 U.S. 242
(1986) ..o 6
Borello v. Allison, 446 F.3d 742 (7th Cir. 2006).......... 13
Cavalieri v. Shepard, 321 F.3d 616 (7th Cir.
2008) e 4,13, 20
City & Cty. of San Francisco v. Sheehan, 575 U.S.
_,1358.Ct. 1765, 191 L.Ed.2d 856 (2015).......... 14
Estate of Cole by Pardue v. Fromm, 94 F.3d 254
(7Tth Cir. 1996).......ccooiiiiiie, 13
Estate of Miller, ex rel. Bertram v. Tobiasz, 680
F.3d 984 (7th Cir. 2012).....ccccovvvveieeiiieeeeeeeeeeeeeeee, 20
Estate of Novack ex rel. Turbin v. County of
Wood, 226 F.3d 525 (7th Cir. 2000).........cccccenennnn..... 6
Estelle v. Gamble, 429 U.S. 97 (1976) ......ccevveeeeeevnnnnn.. 14
Farmer v. Brennan, 511 U.S. 825 (1994) .......ccccevvuunn.... 6
Hall v. Ryan, 957 F.2d 402 (7th Cir. 1992)....... 4,13, 20
Hope v. Pelzer, 536 U.S. 730 (2002).........ccccevvvvvvennnnn... 12
Johnson v. Jones, 515 U.S. 304 (1995).............. 2,18,19
Mitchell v. Forsyth, 472 U.S. 511 (1985) ..........euuunnn.... 18
Mullenix v. Luna, 577 U.S. , 136 S.Ct. 305,
193 L.Ed.2d 255 (2015)......cuuuvevieerenerennenineeeerreeennnnns 14

Sanville v. McCaughtry, 266 F.3d 724 (7th Cir.
P20 ) 13, 14, 16, 20



iv

TABLE OF AUTHORITIES — Continued

Page
Saucier v. Katz, 533 U.S. 194 (2001)......ccoeevvvvvnneeeennnnnn. 6
Taylor v. Barkes, 135 S.Ct. 2042 (2015) ............... 17,18
STATUTES
28 US.C.§ 1291 .o 18,19

42 U.S.C.§ 1983 ... 4



1

INTRODUCTION

This jail-suicide case, brought against Correc-
tional Officer Bruce Walker, turns upon two crucial is-
sues of fact: whether Walker knew that new jail inmate
Ryan Clark presented a substantial risk of committing
suicide, and whether he did anything to address that
risk. Based on the parties’ summary judgment submis-
sions, the district court decided that a reasonable trier
of fact could find that Walker knew that Clark pre-
sented a substantial suicide risk, because the suicide
risk assessment instrument Walker administered as
part of his routine intake procedure rated Clark as a
maximum suicide risk. The court also found evidence
that Walker had done nothing to address that risk be-
cause he had taken the exact same steps after
assessing Clark that he took with every other non-
suicidal inmate — he left him in a holding cell in the
booking area and said nothing to anyone about Clark’s
risk of suicide. The Court of Appeals affirmed both
findings.

Walker’s petition does not argue that the law was
unclear that, once he knew that Clark presented a sub-
stantial suicide risk, he was constitutionally obliged to
take some action to address that risk. No court has
held to the contrary. Rather, Walker asks the Court to
find that Walker reasonably believed Clark’s risk to be
so minimal that doing nothing more than he would
have done with any other non-suicidal inmate was con-
stitutionally permissible.
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But this sort of reargument of the facts is exactly
what, under Johnson v. Jones, 515 U.S. 304 (1995), re-
viewing courts may not entertain on an interlocutory
appeal from a denial of qualified immunity. Whether
Walker knew of a substantial risk, and whether he did
precisely nothing about it, are issues of fact. While jail-
ers, who learn of a substantial risk of suicide, and take
real but ineffective action to reduce it may find them-
selves, at some point, in a gray area where reasonable
persons can debate the constitutional adequacy of
their efforts, there is no room for debate where the
jailer with knowledge of such a risk chooses to take no
action at all. That is a clear case of deliberate indiffer-
ence.

The petition does not suggest that this case impli-
cates any conflict among the circuits. It questions only
the Seventh Circuit’s clearly established law. Because
Seventh Circuit law is clear, the petition should be de-
nied.

STATEMENT OF THE CASE

Ryan Clark struggled for years with alcoholism
and depression. From 2009 to 2011, he was admitted
to the Green Lake County Jail eight times, each time
intoxicated. He received regular medical treatment for
depression while in custody, and his jail record stated
that he experienced anxiety attacks when he did not
receive this medication. Jail records also documented
his serious risk of suicide, including instances of
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self-harm and a suicide attempt in 2011. He had been
placed on “Special Watch Observation” multiple times
to prevent suicide. (Pet. App. 4.)

On May 23, 2012, Mr. Clark was admitted once
more to the Green Lake County Jail, this time with a
blood alcohol level more than three times the legal
limit for driving. Petitioner Walker performed the in-
take process. Walked administered a suicide risk as-
sessment, which calculated Clark as a “maximum”
suicide risk. Walker later testified that he thought the
assessment produced a maximum suicide rating for all
inmates intoxicated at the time of the test (id. at 4-5),
but he admitted that he did not know how the test was
scored (dkt. #46-11, Walker dep., 21:22-25; 22:1-9).

The jail had a suicide prevention protocol which,
among other things, required a check of jail records to
determine if the inmate had a history of suicidal be-
havior, required that Clark be placed in a suicide pre-
vention cell, and would have initiated monitoring of
Clark and his referral to a mental health provider. Ra-
ther than implementing any of these protective
measures, Walker simply placed Clark in a regular
holding cell to wait for a nurse to perform a routine
medical intake, as was done for all inmates. Four
nights later, Clark committed suicide. The officers on
duty then were unaware that Clark posed a suicide
risk. (Id. at 5-6.) One looked into his cell while his

! References to the district court record will be shown by
docket number, dkt. # . Walker’s petition cites to the district
court record as R ___. (Petition, 3, n. 1.)
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preparations to hang himself were underway, but as-
sumed there was a benign reason for what she could
see (dkt. #46-12, Pflum dep., 43-44), and the officer
with the ability to monitor the video feed from Clark’s
cell did not do so because he had not been alerted to
Clark’s risk of suicide (Pet. App. 44).

Clark’s estate brought suit under 42 U.S.C. § 1983,
alleging deliberate indifference to Clark’s risk of sui-
cide. Denying Walker’s motion for summary judgment
based on qualified immunity, the district court recited
evidence it held would be sufficient to allow a jury to
find that Walker had acted with deliberate indifference
to Clark’s known risk. The court also concluded that it
was clearly established in the Seventh Circuit that de-
liberate indifference to an inmate’s serious risk of sui-
cide violates the Eighth Amendment.

The Seventh Circuit affirmed, holding that a sub-
stantial risk of suicide is a serious medical condition
requiring action, and that a jury could find that
Walker’s failure to take action amounted to deliberate
indifference. The Seventh Circuit likewise affirmed the
holding that the right was clearly established. Pet.
App. 13 (citing Cavalieri v. Shepard, 321 F.3d 616, 623
(7th Cir. 2003) (the right to be free from deliberate in-
difference to suicide is clearly established); Hall wv.
Ryan, 957 F.2d 402, 404-05 (7th Cir. 1992) (same)).

The petition’s Statement of the Case mischarac-
terizes the Plaintiff’s claim as asserting a “right to su-
icide prevention protocols.” (Petition, 2.) The Plaintiff
has never asserted a right enforceable against the
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Petitioner, a nonsupervisory correctional officer, to su-
icide prevention protocols. The only claim against him,
from the beginning of the case, has been that when he
learned, in the course of his jail-intake screening of
new inmate Ryan Clark, that Clark presented a maxi-
mum risk of committing suicide, Walker violated
Clark’s right to be free from deliberate indifference to
a serious medical need when he did absolutely nothing
to address that risk.

On several key points, the petition’s Statement of
the Case also fails to recite the facts in the light most
favorable to the Plaintiff Estate. The appellate court
rejected Petitioner’s arguments in part because of Pe-
titioner’s reliance on disputed facts, and its continued
reliance on those disputed facts is a significant reason
why the petition should be denied.

*

REASONS FOR DENYING THE WRIT

I. The petition should be denied because Of-
ficer Walker has misstated the facts upon

which the denial of qualified immunity was
based.

This case is brought to the Court by a corrections
officer who is alleged to have been deliberately indif-
ferent to an inmate’s serious medical need, a substan-
tial risk of committing suicide. The district court
denied the officer’s motion for summary judgment
based on qualified immunity.
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It is axiomatic that when a court considers a
motion for summary judgment, it must consider the ev-
idence presented in the light most favorable to the non-
moving party, here, the Plaintiff, Estate of Ryan Clark.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255
(1986). The qualified immunity analysis itself also re-
quires that the facts be taken in the light most favora-
ble to the Plaintiff Estate: whether a defendant
receives qualified immunity turns on (1) whether the
facts alleged, taken in the light most favorable to the
party asserting the injury, show that the officer’s con-
duct violated a constitutional right and (2) if so,
whether the right was clearly established at the time
of its alleged violation. Saucier v. Katz, 533 U.S. 194,
201 (2001).

To establish a deliberate indifference claim, a
plaintiff must show that the defendant was subjec-
tively aware of a substantial risk of serious harm to the
plaintiff and that he did not respond reasonably to the
risk. Farmer v. Brennan, 511 U.S. 825, 828, 844 (1994).
The many Seventh Circuit cases holding that a correc-
tional officer is constitutionally prohibited from ignor-
ing an inmate’s imminent risk of suicide adhere to
Farmer by focusing on two distinct issues: (1) whether
the officer knew that the inmate was at risk; and (2)
whether the response to the known risk was reasona-
ble. See, e.g., Estate of Novack ex rel. Turbin v. County
of Wood, 226 F.3d 525, 529 (7th Cir. 2000) (to be liable,
a defendant must be aware of the significant likelihood
that an inmate may imminently seek to take his own
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life and must fail to take reasonable steps to prevent
the inmate from performing the act).

In his effort to evade liability, Officer Walker mis-
states facts material to both of these key issues. In re-
gard to whether he knew that Ryan Clark presented
an imminent risk of committing suicide, Officer Walker
asserts in his petition:

In Walker’s experience with the Spillman As-
sessment, whenever an inmate answered that
he or she had been drinking alcohol, the com-
puter program always rated the inmate a
maximum suicide risk. R.46-11 at 22-24. With
that in mind, and based upon Clark’s answers
to his questions, his interactions with Clark,
and his knowledge of Clark, Walker did not be-
lieve that Clark was a suicide risk. Id. at 59-
60.

(Petition, 6-7 (emphasis supplied).)

Given that the Spillman Suicide Risk Assessment
that Officer Walker administered rated Ryan Clark as
a “max” suicide risk, the facts taken in the light most
favorable to the Estate establish that Walker did know
of the risk. As the Court of Appeals held:

Accepting the facts described by the district
court, Clark’s estate has offered sufficient ev-
idence for a jury to find that Walker actually
knew about Clark’s serious risk of suicide.
(Recall that Clark’s score on the suicide risk
screening tool indicated a maximum risk of
suicide.) Walker should have taken action
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based on this knowledge, yet he chose to do
nothing.

(Pet. App. 15-16.)

In his petition, instead of citing to facts that were
found by the district court, Walker improperly cites to
assertions of fact that the district judge considered and
rejected, and he omits the findings of fact that the
court actually made on this issue, like these:

Taken in the light most favorable to the plain-
tiff, there is sufficient evidence that Walker
knew that Clark was a suicide risk after con-
ducting the health assessment, security as-
sessment, and suicide assessment on May 23,
2012. Thus, even though Walker testified that
he did not believe that Clark was suicidal,
Clark told Walker he was not contemplating
suicide, and Clark gave no indications that he
would commit suicide, the facts, when taken in
the light most favorable to the plaintiff, estab-
lish that Walker was aware that Clark was a
risk.

(Pet. App. 42-43, dkt. #111, Order on Motions for Sum-
mary Judgment, at 25 (emphasis added).)

In his effort to establish that his response to
Clark’s risk of suicide was a reasonable one — a chal-
lenging task for a defendant simultaneously contend-
ing that he never believed there was a risk of suicide —
Walker also makes reference to purported facts that he
submitted in support of his motion for summary judg-
ment, without acknowledging that those facts were ex-
plicitly refuted by the Estate’s evidence, and were not
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accepted by either the trial court or the court of ap-
peals.

For example, as he argued in support of his motion
for summary judgment, and again on appeal, Officer
Walker here asserts that in-depth suicide screening
was not his responsibility as the intake officer, but was
the duty of the jail’s contracted nurse. (Petition, 5.)

The petition states: “Walker placed Clark in a
holding cell in the booking area of the jail until the in-
depth suicide screening (per the Suicide Prevention
Policy) could be conducted by medical staff. R.43 { 27.”
(Petition, 7.) The document which Walker cites as the
basis for this assertion, which he cites as “R.43,” is the
Defendants’ Proposed Findings of Fact submitted in
support of Walker’s motion for summary judgment.?

2 Officer Walker also cites to the affidavit of his attorney, to
which were attached exhibits and deposition transcripts as the
evidentiary basis for the facts on which he hopes to hang his hat,
without noting that these assertions were disputed:

Walker understood that, while the intake officer con-
ducted the initial suicide screening, jail medical staff
would be responsible for the in-depth suicide screening.
Id. [R.46-8] { 29. This was the understanding of other
jail staff as well. R.46-12 at 21.

(Petition, 5.)

R.46-8 is the “Green Lake County Sheriff’s Office Policy —
Corrections Division: Suicide Prevention,” but as the trial court
noted in its decision denying summary judgment, these policies
governed the actions of correctional staff, not the contracted
health care provider’s nurse, who was contractually exempted
from any mental health responsibilities, and “the Jail Adminis-
trator testified that the correctional officer is required to conduct
an in-depth suicide screening.” (Pet. App. 44, dkt. #111 at 26.)
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Walker fails to mention that, in response to his
proposed findings, the Estate presented facts that dis-
puted Walker’s assertion:

Plaintiff’s Response to DPFOF #27:

Agree and disagree. Agree that Walker
placed Clark in a holding cell and did nothing
more. Disagree that this conduct was “per the
Suicide Policy.” See also Plaintiff’s Response
#20 and PPFOF #35.

Plaintiff’s Response to DPFOF #20:

Agree in part and disagree in part. Agree
that the Suicide Prevention Policy states that
“i[f] basic intake indicates that a new inmate
may be a suicide risk, an in-depth suicide
screening shall be completed to obtain more
detailed information about the inmate’s situ-
ation and to better assess his/her degree of
risk.”

Disagree that “[iln-depth suicide screen-
ing is conducted by trained medical personnel
in the Jail.” The Suicide Prevention Policy
(dkt. #46-8) does not say that the in-depth su-
icide screening is to be conducted by trained
medical personnel in the jail. Further, this is
contrary to the evidence given by Jail Admin-
istrator De Anna Lueptow, who testified that
the intake officer is the one who conducted the
in-depth suicide screening. (Lueptow dep.
[dkt. #83]: p. 100, lines 5-20) See PPFOF #35.

(Dkt. #57, 99 20, 27.)
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The Estate’s Proposed Findings of Fact, submitted
in opposition to Officer Walker’s motion for summary
judgment, asserted:

PPFOF No. 35. If an in-depth suicide
screening is required, it is the intake correc-
tional officer who is supposed to conduct it, ac-

cording to County [suicide prevention] policy.
(Lueptow dep. [dkt. #83]: p. 100, lines 15-20.)

(Dkt. #60, I 35.)

Most importantly, Walker fails to acknowledge the
factual determinations of the trial court. Officer
Walker’s assertions notwithstanding, the trial court
found:

Walker appears to shift responsibility for
Clark’s placement or care to [contract nurse]
Kuehn; however, Jail policy refers to the ac-
tions of correctional staff, and the Jail Admin-
istrator testified that the correctional officer
is required to conduct an in-depth suicide
screening. Moreover, paragraph 1.11 of the
Green Lake contract for medical care of in-
mates provides that HPL shall not be respon-
sible for the provision or cost of any mental
health services and that the county shall be
responsible for mental health services.

(Pet. App. 43-44, dkt. #111 at 26.)

Walker also asserts that it was the medical staff,
not the intake officer, who had the ultimate authority
to determine Clark’s housing assignment and to place
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Clark on suicide watch. (Petition, 7.) Yet the trial court
found:

[TThis practice is not in compliance with the
Jail’s Suicide Prevention Policy which re-
quires the Intake Officer “to determine the ap-
propriate actions to take to ensure the
inmate’s safety,” and requires that an inmate
who has been assessed as a suicide risk “shall
be placed on ‘Special Watch’ status in a Spe-
cial Needs Cell.”

(Pet. App. 29, dkt. #111, 12.) (emphasis added.)

A case in which the facts have been misstated in
order to give the impression that critical facts are not
in dispute is not a felicitous vehicle for this Court’s fur-
ther explication of qualified immunity doctrine.

II. Both the district court and the court of ap-
peals scrupulously adhered to this Court’s
precepts.

Walker attempts to portray the Seventh Circuit
Court of Appeals as a rogue circuit that is blatantly de-
fying this Court’s instructions regarding the level of
specificity needed in a qualified immunity analysis.
That effort is based on the above-described misstate-
ments of fact and a skewed interpretation of the deci-
sion below.

For a constitutional right to be clearly established,
its contours “must be sufficiently clear that a reasona-
ble official would understand that what he is doing vi-
olates that right.” Hope v. Pelzer, 536 U.S. 730, 739
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(2002). In several cases going back more than a decade,
the Seventh Circuit has denied qualified immunity in
inmate suicide cases where the defendant’s conduct
shows deliberate indifference to the risk. The Eighth
Amendment right to be free from deliberate indiffer-
ence to a known risk of suicide thus has been clearly
established in that circuit for many years. See, e.g.,
Sanville v. McCaughtry, 266 F.3d 724, 740-741 (7th Cir.
2001) (stating that it was “clearly established, long be-
fore 1998, that prison officials will be liable under Sec-
tion 1983 for a pretrial detainee’s suicide if they were
deliberately indifferent to a substantial suicide risk”);
Cavalieri v. Shepard, 321 F.3d 616, 623-624 (7th Cir.
2003) (“The rule that officials . . . will be liable under
section 1983 for a pre-trial detainee’s suicide if they
were deliberately indifferent to a substantial suicide
risk, was clearly established prior to 1998.”). See also
Borello v. Allison, 446 F.3d 742, 747 (7th Cir. 2006); Es-
tate of Cole by Pardue v. Fromm, 94 F.3d 254, 258 (7th
Cir. 1996); Hall v. Ryan, 957 F.2d 402, 405 (7th Cir.
1992). Further, an imminent risk of committing suicide
is a serious medical condition, and under the holding
of Farmer, 511 U.S. at 828, 844, once a corrections of-
ficer is aware of the risk, he cannot ignore it, any more
than he can ignore a case of pneumonia or a broken
arm.

In its decision, the Seventh Circuit acknowledged
that it may not define clearly established law at so
high level of generality as to be useless to the govern-
ment official whose conduct is at issue. (Pet. App. 15
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(citing City & Cty. of San Francisco v. Sheehan, 575
U.S.__ ,1358S. Ct. 1765 (2015)):

Courts may not define clearly established
law at too high a level of generality, see
Sheehan, 575 U.S. at , 135 S. Ct. at 1775-
76, but there is no such problem here. The Su-
preme Court has long held that prisoners
have an Eighth Amendment right to treat-
ment for their “serious medical needs.” Estelle
v. Gamble, 429 U.S. 97, 104 (1976). For pur-
poses of qualified immunity, that legal duty
need not be litigated and then established dis-
ease by disease or injury by injury. Risk of su-
icide is a serious medical need, of course. See
Sanville v. McCaughtry, 266 F.3d 724, 733
(7th Cir. 2001) (“It goes without saying that
suicide is a serious harm.”) (quotation omit-
ted). Accepting the facts described by the dis-
trict court, Clark’s estate has offered
sufficient evidence for a jury to find that
Walker actually knew about Clark’s serious
risk of suicide. (Recall that Clark’s score on
the suicide risk screening tool indicated a
maximum risk of suicide.) Walker should have
taken action based on this knowledge, yet he
chose to do nothing. Our precedent estab-
lishes that “particular conduct” such as this
violates clearly established law. See Mullenix
v. Luna, 577 US. __, 136 S. Ct. 305, 308
(2015) (per curiam) (emphasis omitted), citing
al-Kidd, 563 U.S. at 742.

(Pet. App. 15.)
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The court of appeals acknowledged that the de-
fendant preferred to frame the right at issue with ex-
treme specificity.

Walker urges us to consider Clark’s rights at
a very high level of specificity: whether a jail
inmate had a right “to be placed immediately
on a special watch in a suicide cell despite no
outward signs of suicidal ideation during an
initial intake assessment, when the intake of-
ficer knew that trained medical personnel
would conduct a follow-up assessment and ul-
timately determine the inmate’s proper obser-
vation and housing status.”

(Id.)

As Walker would frame the right, its description
would fit only this case, and only Walker’s disputed
view of the facts: The Estate could recover in this case
only if an appropriate court had previously decided:

¢ ajail inmate had a right “to be placed im-
mediately on a special watch in a suicide
cell” — a right the Estate never claimed in
this case;

e “despite no outward signs of suicidal ide-
ation during an initial intake assess-
ment” — meaning that, whatever other
indications of elevated risk there might
have been, the inmate did not say he in-
tended to kill himself;

e “when the intake officer knew that
trained medical personnel would conduct
a follow-up assessment and ultimately



16

determine the inmate’s proper observa-
tion and housing status” — facts which are
intensely disputed in this case.

(Quoted language from Pet. App. 15, quoting in turn
from Walker’s appellate brief.)

The court below properly rejected that approach
for a number of sound reasons, one being its reliance
on disputed facts and another being that the court ap-
preciated it need not rule on what specific actions
would have constituted a constitutionally adequate re-
sponse to Walker’s awareness of Clark’s risk of suicide.
The Seventh Circuit has been clear that the Constitu-
tion requires only that an officer take reasonable steps
to prevent an inmate’s suicide. Sanville v. McCaughtry,
266 F.3d 724, 737 (7th Cir. 2001). Walker faults the
Seventh Circuit for not spelling out the required rea-
sonable response in its qualified immunity analysis.
Because, however, Walker took no steps to prevent
Clark’s suicide, the court of appeals had no need to set
forth what steps would have been reasonable.

The jail’s suicide prevention policy outlined what
an officer in Walker’s position should do under the pol-
icy: Place the inmate on special watch status in a spe-
cial needs cell, refer the inmate to mental health, and
document in the jail log that the inmate is at risk of
suicide. (Dkt. #46-8 at 3-4.) But the Estate did not ar-
gue, and the courts below did not hold, that Clark was
constitutionally entitled to those specific responses.
Actions other than those listed in the policy potentially
might have been a constitutionally adequate response
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on Walker’s part. But the fact is, after assessing Clark
as a maximum suicide risk, Walker did absolutely
nothing other than to place Clark in a holding cell, as
he does with every other inmate who is booked into the
jail, and leave him there. (Dkt. #46-11 at 55-56.)
Walker, having taken no protective action whatsoever
to try to prevent Clark from committing suicide, after
rating him at maximum risk, cannot argue that his ac-
tions were reasonable under the policy or despite the
policy. The inexorable zero admits of no comparisons.

Walker also attempts to conflate the elements of
his awareness of the risk with his response to that
awareness. His reference to Clark displaying “no out-
ward signs of suicidal ideation,” meaning that Clark
did not say he was planning to kill himself, has no
place in the qualified immunity discussion, where
Walker must accept as fact, because the jury could rea-
sonably find that he knew Clark was at a maximum
risk of committing suicide. Although some claims of de-
liberate indifference founder on the question of
whether an officer was aware of the risk of suicide, that
question is not an issue here. Clark’s assessment rat-
ing of “maximum risk” of suicide could not be clearer.

One case upon which Walker’s petition relies
heavily, Taylor v. Barkes, 135 S.Ct. 2042 (2015), would
support a defense of qualified immunity if the Plain-
tiff’s claim, like that of Barkes, were against jail policy-
makers and asserted that the substantial danger that
Clark would commit suicide was unknown to Walker
because the policy-makers had failed to implement an
adequate suicide risk assessment as part of the jail
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intake procedure. This is not the Estate’s claim. It is
the Estate’s theory that there was an assessment ade-
quate to apprise Walker that Clark presented, not just
a substantial risk of suicide, but a maximum risk of
suicide, and Walker ignored it and did nothing to pro-
tect Clark. The court below understood this distinction.
(Pet. App. 14-15: “Taylor is readily distinguishable
from this case. First, Clark’s estate is not suing super-
visory officials who did not know about Clark’s risk.
The estate contends that Walker and Kuehn actually
knew Clark’s risk and disregarded it.”)

III. The Seventh Circuit correctly analyzed
the limitations of its appellate jurisdiction
under Johnson v. Jones.

This Court reiterated in Johnson v. Jones that 28
U.S.C. § 1291 gives appellate courts jurisdiction to
hear appeals only from “final decisions” of district
courts, and that, therefore, interlocutory appeals “are
the exception, not the rule.” Johnson v. Jones, 515 U.S.
304, 309 (1995). A district court’s order denying a de-
fendant’s motion for summary judgment is such an ex-
ception “where (1) the defendant was a public official
asserting a defense of ‘qualified immunity,” and (2) the
issue appealed concerned, not which facts the parties
might be able to prove, but, rather, whether or not cer-
tain given facts showed a violation of ‘clearly estab-
lished’ law.” Id. at 311 (citing Mitchell v. Forsyth, 472
U.S. 511, 528 (1985)).
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The decision also stressed that “it follows from the
recognition that qualified immunity is in part an enti-
tlement not to be forced to litigate the consequences of
official conduct that a claim of immunity is conceptu-
ally distinct from the merits of the plaintiff’s claim
that his rights have been violated.” Id. at 312 (empha-
sis in original). Thus, while a defendant may pursue an
interlocutory appeal on the issue of whether his con-
duct violated clearly established law, the exception to
28 U.S.C. § 1291 does not confer appellate jurisdiction
to review the decision of the trial court denying quali-
fied immunity based on sufficiency of the evidence. See
Johnson, 515 U.S. at 313.

Given these constraints, the district court and the
court of appeals had to terminate their factual analysis
once they concluded that a reasonable jury could find
that Walker knew of Clark’s substantial risk and con-
sciously decided to take no action.?

'y
v

3 The Seventh Circuit has been particularly insistent that
whether a defendant had knowledge sufficient to trigger a duty to
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CONCLUSION

The petition for a writ of certiorari should be de-
nied.
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act is an issue for the jury. Hall v. Ryan, 957 F.2d 402, 404-05 (7th
Cir. 1992) (Issue of fact as to whether defendants knew of inmate’s
suicidal history, or were deliberately indifferent in failing to con-
sult his jail medical records after observing suspicious behavior —
cursing, throwing shoes, urinating in cell, and repeatedly flushing
the toilet); Cavalieri v. Shephard, 321 F.3d 616 (7th Cir. 2003) (Of-
ficial’s knowledge of risk is for jury when guard claims he did not
know of risk, but there is evidence from which one could infer that
guard knew — such as a family member testifying that they told
the guard that inmate was a suicide risk); Sanville v. McCaughitry,
266 F.3d 724, 728-41 (7th Cir. 2001) (“If the circumstances suggest
that the defendant-official being sued had been exposed to infor-
mation concerning the risk and thus ‘must have known’ about it,
then such evidence could be sufficient to permit a trier of fact to
find that the defendant-official had actual knowledge of the
risk.”); Estate of Miller, ex rel. Bertram v. Tobiasz, 680 F.3d 984,
987-91 (7th Cir. 2012) (if official is exposed to information con-
cerning risk, then jury could find official had actual knowledge).





